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12.01 In addition to 'what' (subject matter jurisdiction, or ratione materiae) and 'who'
(personal jurisdiction, or ratione personam), one of the most difficult issues of tribunal
competence under the aegis of investment protection treaties is 'when'. (1) Questions of
timing are further complicated by the blurred boundaries in many cases between
jurisdiction and admissibility, the separate inquiries as to how far the state's consent
extends in time and as to whether its substantive obligations were applicable at a
particular point in the past.
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12.02 In general, investment treaty tribunals have formulated a basic rule that a state's
obligations under an investment treaty (including its consent to arbitrate) do not extend
to periods before a treaty's entry into force. Generalizations are rather unhelpful in this
area, however. Many investment protection treaties impose special rules in respect of
temporal coverage. Moreover, a number of exceptions and qualifications have to be
considered, even where the state parties have not provided any guidance in the
applicable treaty.
12.03 Tribunals have produced a body of inconsistent case law that often falls short of
clearly delineating basic temporal concepts. Some decisions have distinguished between
the temporal application of an investment treaty's substantive provisions and the
temporal jurisdiction of the same treaty, which is usually defined by the treaty's dispute
resolution clause. Still, other decisions have applied purportedly general rules of
P 413 international law articulated in other decisions applying specific treaty language to
derive the supposed rule in question. These inconsistencies in the jurisprudence
underscore the importance of examining specific treaty language when reconciling
temporal issues.
12.04 This chapter provides an overview of the basic temporal rules and issues that arise
in investment treaty cases, noting contrary jurisprudence where applicable. This chapter
addresses: (i) jurisdiction to consider acts before a treaty's entry into force; (ii)
jurisdiction over disputes that arise before a treaty's entry into force; (iii) the availability
of arguments of laches or extinction to preclude jurisdiction over a claim; and (iv) the
effect of termination and survival clauses in investment treaties.
12.05 Although this chapter is aimed primarily at addressing the ratione temporis
coverage of investment treaties, the analysis below extends to the temporal scope of a
treaty's substantive protection, which often limits the temporal scope of admissible
claims due to the narrow wording of the dispute resolution clauses found in many
investment treaties.

A. Application to Acts before a Treaty's Entry into Force
1. Non-Retroactivity of Treaty Obligations
12.06 The baseline rule of international law is clear with respect to the temporal
relationship between the law and facts underlying a claim: '[a] judicial fact must be
appreciated in light of the law contemporary with it, and not of the law in force at the
time such a dispute in regard to it arises or falls to be settled.' (2) This uncontroversial
proposition is codified in Article 13 of the International Law Commission Articles on State
Responsibility for Internationally Wrongful Acts, and is referred to as the 'rule against
non-retroactivity':
An act of a State does not constitute a breach of an international obligation
unless the State is bound by the obligation in question at the time the act
occurs. (3)
12.07 The same rule also finds expression in the Vienna Convention on the Law of Treaties,
at Article 28:
Unless a different intention appears from the treaty or is otherwise
established, its provisions do not bind a party in relation to any act or fact
which took place or any situation which ceased to exist before the date of the
entry into force of the treaty with respect to that party. (4)
P 414

12.08 At least as far as this principle remains in the abstract, arbitral tribunals applying
investment treaties have been consistent in their confirmation of the rule against
retroactivity when determining the temporal scope of a state's treaty obligations. For
example, when considering claims under the NAFTA, which entered into force at the
beginning of 1994, the Feldman tribunal held:
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Given that NAFTA came into force on January 1, 1994, no obligations adopted
under NAFTA existed, and the Tribunal's jurisdiction does not extend, before
that date. NAFTA itself did not purport to have any retroactive effect.
Accordingly, this Tribunal may not deal with acts or omissions that occurred
before January 1, 1994. (5)
12.09 Other tribunals have affirmed this fundamental rule, such that there can be a
presumption that a state will not be liable for treaty breach based on conduct that took
place entirely before the treaty took effect. (6)
12.10 The non-retroactivity rule does not prevent a tribunal from considering acts before
a treaty entered into force when determining whether a state violated the treaty through
conduct that took place after the entry into force of the treaty. (7) In Mondev v. United
States, the tribunal reasoned as follows, faced with the claimant's allegations that
decisions of state and federal courts in the United States that had undermined its rights
before NAFTA came into force had breached the treaty because they were not corrected
thereafter:
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The basic principle is that a State can only be internationally responsible for
breach of a treaty obligation if the obligation is in force for that State at the
time of the alleged breach. The principle is stated both in the Vienna
Convention on the Law of Treaties and in the ILC's Articles on State
Responsibility, and has been repeatedly affirmed by international tribunals.
There is nothing in NAFTA to the contrary. Indeed Note 39 to NAFTA confirms
the position in providing that 'this Chapter covers investments existing on the
date of entry into force of this Agreement as well as investments made or
acquired thereafter'. Thus, as the Feldman Tribunal held, conduct committed
before 1 January 1994 cannot itself constitute a breach of NAFTA.
On the other hand, it does not follow that events prior to the entry into force of
NAFTA may not be relevant to the question whether a NAFTA Party is in breach
of its Chapter 11 obligations by conduct of that Party after NAFTA's entry into
force. To the extent that the last sentence of the passage from the Feldman
decision, quoted . . . above, appears to say the contrary, it seems to the
present Tribunal to be too categorical, as indeed the United States conceded
in argument.
Thus events or conduct prior to the entry into force of an obligation for the
respondent State may be relevant in determining whether the State has
subsequently committed a breach of the obligation. But it must still be
possible to point to conduct of the State after that date which is itself a
breach. In the present case the only conduct which could possibly constitute a
breach of any provision of Chapter 11 is that comprised by the decisions of the
SJC and the Supreme Court of the United States, which between them put an
end to LPA's claims under Massachusetts law. Unless those decisions were
themselves inconsistent with applicable provisions of Chapter 11, the fact that
they related to pre-1994 conduct which might arguably have violated
obligations under NAFTA (had NAFTA been in force at the time) cannot assist
Mondev. The mere fact that earlier conduct has gone unremedied or
unredressed when a treaty enters into force does not justify a tribunal
applying the treaty retrospectively to that conduct. Any other approach would
subvert both the intertemporal principle in the law of treaties and the basic
distinction between breach and reparation which underlies the law of State
responsibility. (8)
12.11 It is important to distinguish between temporal jurisdiction on the one hand and
subject-matter or personal jurisdiction on the other. The non-retroactivity rule does not
prevent tribunals from deciding disputes that are connected with investments that were
made before the treaty's entry into force. Nor does it exclude investments made by
investors who were not qualifying nationals when the investment was made. These are
questions typically resolved in the definitions of the applicable investment treaty itself,
which set the parameters for qualifying 'investments' and 'investors'. (9)

2. Continuous Acts
12.12 As already noted, the non-retroactivity rule is not absolute. One exception to the
simple black-letter proposition outlined above when applied in practice is the
occurrence of continuing breach. Article 28 of the Vienna Convention reflects this
exception, stipulating that the rule applies only to 'any situation which ceased to exist
before the date of the entry into force of the treaty . . .' (10) The logical corollary of this
P 416 caveat is that the non-retroactivity rule allows the possibility of state responsibility
where a 'situation' that came into existence before the treaty took effect persists
afterwards. The International Law Commissions's (ILC) Commentary to Article 28 of the
Vienna Convention confirms this interpretation:
If . . . an act or fact or situation which took place or arose prior to the entry into
force of a treaty continues to occur or exist after the treaty has come into
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force, it will be caught by the provisions of the treaty. The non-retroactivity
principle cannot be infringed by applying a treaty to matters that occur or
exist when the treaty is in force, even if they first began at an earlier date. (11)
12.13 Arbitral tribunals have repeatedly indicated that state conduct that took place
before the applicable treaty took effect may give rise to liability under the applicable
treaty if it continues afterwards. The tribunal in Tecmed considered that the Spain–
Mexico BIT protected the claimants from acts that 'upon consummation or completion of
their consummation after entry into force of the Agreement constitute a breach of the
Agreement . . . .' (12) The tribunal in SGS v. Philippines considered a failure to pay under a
state contract that began before the entry into force and continued for years after:
. . . [T]he Respondent argued that the BIT did not apply retrospectively to
claims which arose prior to its entry into force on 23 April 1999.
According to Article II of the BIT, it applies to investments 'made whether prior
to or after the entry into force of the Agreement'. Article II does not, however,
give the substantive provisions of the BIT any retrospective effect. The normal
principle stated in Article 28 of the Vienna Convention on the Law of Treaties
applies: the provisions of the BIT 'do not bind a party in relation to any act or
fact which took place or any situation which ceased to exist before the date of
the entry into force of the treaty'. The application of this principle to BIT
claims was explored in some detail by a NAFTA Tribunal in Mondev
International Ltd. v. United States of America. As the Tribunal said (discussing
the substantive standards under Chapter 11 of NAFTA): 'events or conduct prior
to the entry into force of an obligation for the respondent State may be
relevant in determining whether the State has subsequently committed a
breach of the obligation. But it must still be possible to point to conduct of
the State after that date which is itself a breach.'
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It may be noted that in international practice a rather different approach is
taken to the application of treaties to procedural or jurisdictional clauses
than to substantive obligations. It is not, however, necessary for the Tribunal
to consider whether Article VIII of the BIT applies to disputes concerning
breaches of investment contracts which occurred and were completed before
its entry into force. At least it is clear that it applies to breaches which are
continuing at that date, and the failure to pay sums due under a contract is an
example of a continuing breach. (13)
12.14 The SGS tribunal was not the only one to grapple with the difficult issue of
determining if state conduct that straddles the effective date of a treaty constitutes a
'continuing breach'. (14) Investment arbitration panels have found that a failure to pay a
contractual debt can be a continuous breach; (15) as can national courts' delay in
adjudication persisting after the applicable treaty entered into force. (16) Other such
circumstances include the implementation and conservation of adverse legislation (17)
and the withholding of required permits. (18)
12.15 In MCI Power Group v. Ecuador, the claimants were the beneficiaries of a state
contract to build and operate two power plants in Ecuador. After disputes arose under
the contract, the Ecuadoran state entity terminated the agreement. The government
subsequently revoked the relevant operating permit and the local courts dismissed
claims for compensation under the contract. The US–Ecuador BIT, which was the basis for
the claims, came into force in the middle of these events.
MCI Power et al v. Ecuador, ICSID Case No. ARB/03/6 (Award of 31 July 2007) ¶¶
59–84
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From the analysis of the text and background of the BIT, the Tribunal holds
that the intention of the contracting Parties with respect to its retrospective
application is not evident from its clauses or in any other manner. In
accordance with the norms of general international law codified in the Vienna
Convention, and particularly in Article 28, the Tribunal notes that because of
the fact that the BIT applies to investments existing at the time of its entry
into force, the temporal effects of its clauses are not modified.
The Tribunal notes the temporal requirements under Article XII of the BIT,
which states: '[This Treaty] shall apply to investments existing at the time of
entry into force as well as to investments made or acquired thereafter.'
The non-retroactivity of the BIT excludes its application to disputes arising
prior to its entry into force. Any dispute arising prior to that date will not be
capable of being submitted to the dispute resolution system established by
the BIT. The silence of the text of the BIT with respect to its scope in relation to
disputes prior to its entry into force does not alter the effects of the principle
of the nonretroactivity of treaties.
The Tribunal distinguishes acts and omissions prior to the entry into force of
the BIT from acts and omissions subsequent to that date as violations of the
BIT. The Tribunal holds that a dispute that arises that is subject to its
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Competence is necessarily related to the violation of a norm of the BIT by act
or omission subsequent to its entry into force.
The Tribunal recognizes that under the general international law applicable, a
dispute means a disagreement on a point of fact or of law, a conflict of legal
opinions or of interests as between the parties. The existence of a dispute
determines the critical date after which the parties cannot fail to recognize its
existence.
With respect to acts or omissions alleged by the Claimants to be breaches of
the BIT subsequent to its entry into force, the Tribunal considers that it has
Competence insofar and as those facts are proven to be a violation of the BIT.
This determination of the Tribunal does not prejudge the subsequent
evaluation of the allegations of both parties on the existence or not of a
violation at the time of a decision on the Merits.
The Tribunal likewise distinguishes disputes arising prior to the entry into
force of the BIT from disputes arising after that date that have the same cause
or background with those prior disputes.
The Tribunal observes that a prior dispute may evolve into a new dispute, but
the fact that this new dispute has arisen does not change the effects of the
nonretroactivity of the BIT with respect to the dispute prior to its entry into
force. Prior disputes that continue after the entry into force of the BIT are not
covered by the BIT.
...
The Tribunal holds that, in accordance with customary international law, the
relevant element to determine the existence of a continuing wrongful act or a
composite wrongful act is the violation of a norm of international law existing
at the time when that act that extends in time begins or when it is
consummated.
The line of reasoning adopted by intergovernmental bodies for the protection
of human rights as well as human rights tribunals in order to typify acts of a
continuing wrongful nature, stresses the continuity of those acts after the
treaty giving rise to the breached obligation entered into force.
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With respect to the various positions taken by the Parties regarding the case
Tecmed v. the United Mexican States, the Tribunal holds that the only
interpretation possible is that which is consistent with the international law
applicable to the case. In light of this, it is arguable that the Tecmed
tribunal determined its jurisdiction on the basis of allegations that an
internationally wrongful act had occurred after the treaty had entered into
force. Thus, the tribunal understood that in order to determine its jurisdiction
it should consider the necessary existence of a dispute that arose under the
terms of the BIT after the treaty had entered into force. In the view of that
tribunal, events or situations prior to the entry into force of the treaty may be
relevant as antecedents to disputes arising after that date. (19)

3. Composite Acts
12.16 State conduct composed of several distinct actions is known as a 'composite act'. By
their nature, composite acts present an additional level of complexity in the ratione
temporis analysis. The ILC defined the notion of a composite act in Article 15 of the ILC
Articles:
Breach consisting of a composite act
1.

2.

The breach of an international obligation by a State through a series of
actions or omissions defined in aggregate as wrongful, occurs when the
action or omission occurs which, taken with the other actions or
omissions, is sufficient to constitute the wrongful act.
In such a case, the breach extends over the entire period starting with
the first of the actions or omissions of the series and lasts for as long as
these actions or omissions are repeated and remain not in conformity
with the international obligation. (20)

12.17 Since a composite act in violation of international law 'extends over the entire
period' from first to last act or omission, it is not necessarily a complete defence for the
state to say that the conduct began before the applicable treaty came into force.
Following this line of thinking, some tribunals have held states responsible for conduct
that began before a treaty's entry into force, or recognized the possibility of a composite
breach straddling a treaty's effective date. (21) In Tecmed, for example, Mexico had
delayed the issuance of landfill permits before the applicable treaty came into force,
and refused to renew the permit later, after the treaty had become effective. The tribunal
concluded that Mexico's conduct was a composite breach, and confirmed its jurisdiction:
P 420
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Although [the state entity] INE's initial [contradictory and ambiguous]
behavior was before the effective date of the Agreement and the Arbitral
Tribunal will not pass judgment on whether at that stage such conduct,
considered in isolation, amounted to a breach of the provisions thereof before
its entry into force, it cannot be ignored, in light of the good faith principle
(Articles 18 and 26 of the Vienna Convention), that the conduct of the
Respondent between the date of execution of the Agreement (in view of the
Respondent's determination to ratify it subsequently) and the effective date
thereof, is incompatible with the imperative rules deriving from Article 4(1) of
the Agreement as to fair and equitable treatment. This is particularly so since,
according to Article 2(2) of the Agreement, it is applicable to investments
made before its entry into force, a circumstance to be certainly considered
when analyzing the conduct attributable to the Respondent that took place
before that time but after the Respondent having executed the Agreement.
INE's contradictory and ambiguous conduct at the beginning of the
relationship between INE, Cytrar and Tecmed before the entry into force of the
Agreement has the same deficiencies as those encountered in such conduct
during the last stage of the relationship, immediately preceding the
Resolution [denying renewal of Tecmed's operational permit, which took place
after the entry into force of the BIT]. Thus, INE's conduct during such time is
added to the prejudicial effects of its conduct during the last stage, which
breached Article 4(1) of the Agreement. (22)

4. Provisional Application
12.18 Another possible exception (or at least qualification) from the rule against
retroactivity is the scenario where a treaty applies only provisionally pending its entry
into force when an alleged breach occurs. The Vienna Convention provides detailed rules
on provisional application:
1.

2.

A treaty or a part of a treaty is applied provisionally pending its entry
into force if:
(a) the treaty itself so provides; or
(b) the negotiating States have in some other manner so agreed.
Unless the treaty otherwise provides or the negotiating States have
otherwise agreed, the provisional application of a treaty or a part of a
treaty with respect to a State shall be terminated if that State notifies
the other States between which the treaty is being applied provisionally
of its intention not to become a party to the treaty. (23)

12.19 The issue of provisional application has arisen most frequently in relation to the

P 421 Energy Charter Treaty (ECT). This is in part because a number of signatory states either

delayed ratification or (in the case of the Russian Federation) never ratified the ECT at
all. Moreover, ECT Article 45 provides specific conditions for provisional application:
1.
2.

Each signatory agrees to apply this Treaty provisionally pending its entry
into force for such signatory . . ., to the extent that such provisional
application is not inconsistent with its constitution, laws or regulations.
(a) Notwithstanding paragraph (1) any signatory may, when signing,
deliver . . . a declaration that it is not able to accept provisional
application. The obligation contained in paragraph (1) shall not apply to
a signatory making such a declaration. (24)

12.20 Several tribunals have found states liable for violation of the ECT even though they
had not yet ratified the treaty (and therefore according to its terms it had not yet come
into force for them) when the alleged breach took place. The tribunal in Kardassopoulos v.
Georgia, for example, assumed jurisdiction over claims based on conduct that occurred
after Georgia had signed the ECT, but before it had ratified. (25)
12.21 Perhaps the most high profile decision of this sort came in the three parallel
arbitrations initiated under the ECT as a result of the seizure of the oil company Yukos by
the Russian government. (26) The tribunal there considered that the Russian Federation
had failed to establish that the provisional application was inconsistent with internal
Russian law. (27) As a result, they concluded that the ECT provisionally applied, even
though the Russian Federation never ratified the treaty, and withdrew its signature in
October 2009. (28) As we have discussed in more detail in Chapter XXII, ¶¶ 22.83–22.87, at
the request of Russia, the Dutch courts at the District Court of The Hague, the seat of
arbitration, later set aside these awards for excess of authority, on the ground that
Russia's signature of the ECT did not bind Russia to the ECT's provisional application.

5. Article 18 of the Vienna Convention
12.22 Article 18 of the Vienna Convention raises yet another complicating factor in
relation to the timing of investment claims. It provides that states must avoid conduct
undermining the purpose of treaties they have signed, even before those treaties enter
P 422 into force:
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A State is obliged to refrain from acts which would defeat the object and
purpose of a treaty when:
(a)
(b)

it has signed the treaty or has exchanged instruments constituting the
treaty subject to ratification, acceptance or approval, until it shall have
made its intention clear not to become a party to the treaty; or
it has expressed its consent to be bound by the treaty, pending the entry
into force of the treaty and provided that such entry into force is not
unduly delayed. (29)

12.23 This situation is relatively uncommon, particularly outside the context of the ECT,
which provides specific rules governing pre-ratification conduct. Very few tribunals have
examined the impact of Article 18 on the timing of investment treaty claims. The tribunal
in Tecmed took Article 18 into account when considering Mexico's conduct before the
Spain–Mexico BIT took effect:
Writings of publicists point out that Article 18 of the Vienna Convention does
not only refer to the intentional acts of States but also to conduct which falls
within its provisions, which need not be intentional or manifestly damaging or
fraudulent to go against the principle of good faith, but merely negligent or in
disregard of the provisions of a treaty or of its underlying principles, or
contradictory or unreasonable in light of such provisions or principles. (30)
12.24 Ultimately, this reasoning was mere dicta, since the tribunal concluded that the
offending acts of the host state had constituted part of a composite treaty breach, as
explained earlier in this chapter.
12.25 As noted above, the tribunal in MCI v. Ecuador examined claims straddling the entry
into force of the applicable treaty in light of the claimants' arguments about continuing
or composite breaches. In doing so, the arbitrators also considered the impact of Article
18, and the allegation that Ecuador had undermined the treaty before its ratification in
bad faith:
[T]he distinction between the extent of the obligation not to defeat the object
and purpose of a treaty and the retrospective application of clauses of that
treaty to situations prior to the date of entry into force of the treaty should not
be confused. It has not been proven in the present case that the omissions
prior to the entry into force of the BIT and attributable to the Respondent had
defeated the object and purpose of the Treaty. (31)
12.26 Thus, the tribunal appeared to narrow the practical application of Article 18 to
situations where the applicable treaty actually envisaged retroactive effect, or where the
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state has sought to take advantage of the time prior to a treaty's entry into force. (32)
It remains to be seen whether this limited approach to the obligation codified in Article
18 will find favour in other situations.

6. Claims Based on Norms Besides the Treaty itself
12.27 The situation with respect to temporal jurisdiction is rather different in the
relatively uncommon scenario where substantive claims are based on international
norms other than those found in the applicable treaty. Some investment protection
treaties include consent to arbitration that is broad enough to accommodate such
claims, and in such cases the fact that the breach occurred prior to the entry into force of
the investment treaty may not raise a jurisdictional bar. This reflects a distinction
between jurisdiction (the temporal scope of consent to arbitrate) and admissibility (the
existence over time of substantive obligations). Several investment treaty tribunals have
addressed this distinction. In Impregilo v. Pakistan, the tribunal observed:
care must be taken to distinguish between (1) the jurisdiction ratione temporis
of an ICSID tribunal and (2) the applicability ratione temporis of the
substantive obligations contained in a BIT. . . . Impregilo complains of a
number of acts for which Pakistan is said to be responsible. The legality of
such acts must be determined, in each case, according to the law applicable
at the time of their performance. The BIT entered into force on 22 June 2001.
Accordingly, only the acts effected after that date had to conform to its
provisions. (33)
12.28 Where the BIT dispute resolution provision limits the scope of admissible claims to
violations of the treaty's substantive provisions, there is no practical difference between
temporal jurisdiction and the temporal application of substantive treaty provisions. The
tribunal in Feldman v. Mexico made this clear:
The Tribunal . . . observes that its jurisdiction under NAFTA Article 1117(1)(a),
which is relied upon in this arbitration, is only limited to claims arising out of
an alleged breach of an obligation under . . . the NAFTA. Thus, the Tribunal
does not have, in principle, jurisdiction to decide upon claims arising out of an
alleged violation of general international law or domestic Mexican law. . . . The
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reliance of the Tribunal on an alleged violation of NAFTA . . . also implies that
the Tribunal's jurisdiction ratione materiae becomes jurisdiction ratione
temporis as well. (34)
P 424

12.29 But not all investor-state dispute resolution clauses are limited in this way. For
example, the US–Ecuador BIT extends jurisdiction to 'investment disputes', which it
defines in Article VI(1) as:
a dispute between a Party and a national or company of the other Party
arising out of or relating to (a) an investment agreement between that Party
and such national or company; (b) an investment authorization granted by
that Party's foreign investment authority to such national or company; or (c) an
alleged breach of any right conferred or created by this Treaty with respect to
an investment. (35)
12.30 Professor Vandevelde, the former chief investment treaty negotiator for the United
States, has observed that provisions with wording of this sort can be read to allow an
investor to initiate arbitration relating to pre-existing disputes, such as those arising out
of a permit, an investment agreement, or general international law. (36) This example
illustrates the importance of reading the terms of a treaty's dispute resolution clause
carefully to determine whether its temporal scope for jurisdictional purposes might differ
from the temporal application of its substantive provisions.

B. Disputes Arising Before a Treaty's Entry into Force
12.31 Some investment treaties include specific provisions dealing with the temporal
scope of jurisdiction. For example, the arbitration clause of the Peru–Chile BIT provides:
'[The treaty] shall not, however, apply to differences or disputes that arose prior to its
entry into force.' (37)
12.32 It was this provision that the tribunal in Luchetti v. Peru had to apply in dealing with
claims relating to acts straddling the entry into force of the Peru–Chile BIT. The resulting
test therefore focused on the precise wording of the treaty, and its use of the phrase
'differences or disputes that arose', rather than on the general rules of law applicable
where the treaty is silent. The approach that resulted from the tribunal's consideration of
the issues has nevertheless been taken up since in cases where treaties offered no
particular guidance on issues of temporal jurisdiction. To find whether the case at hand
involved a 'difference or dispute' that had arisen before the BIT came into force, the
P 425 arbitrators looked first to establish whether pre-ratification acts shared the same
'origin or source' as those underlying the claim, and then whether other legal elements
existed distinguishing the post-ratification dispute.
Empresas Luchetti SA and Luchetti Peru SA v. Peru (Award of 7 Feb. 2005) ¶¶
50–4
The Tribunal notes that as a legal concept, the term dispute has an accepted
meaning. It has been authoritatively defined as a 'a disagreement on a point
of law or fact, a conflict of legal views or of interests between two persons,' or
as a 'situation in which two sides hold clearly opposite views concerning the
question of the performance or non-performance' of a legal obligation. In
short, a dispute can be held to exist when the parties assert clearly conflicting
legal or factual claims bearing on their respective rights or obligations or that
'the claim of one party is positively opposed by the other.'
It is clear, and that does not appear to be in dispute between the parties, that
by 1998, after Decree 01 was adopted and Claimants challenged that decree in
the amparo proceedings, a dispute had arisen between Claimants and the
municipal authorities of Lima. The Tribunal finds that at that point in time, the
parties were locked in a dispute in which each side held conflicting views
regarding their respective rights and obligations.
The parties disagree, however, as to whether the earlier dispute ended with
the judgments rendered by the Peruvian courts in Claimants' favor or whether
it continued and came to a head in 2001 with the adoption of Decrees 258 and
259. The Tribunal must therefore now consider whether, in light of other here
relevant factors, the present dispute is or is not a new dispute. In addressing
that issue, the Tribunal must examine the facts that gave rise to the 2001
dispute and those that culminated in the 1998 dispute, seeking to determine
in each instance whether and to what extent the subject matter or facts that
were the real cause of the disputes differ from or are identical to the other.
According to a recent ICSID case [CMS v Argentina], the critical element in
determining the existence of one or two separate disputes is whether or not
they concern the same subject matter. The Tribunal considers that, whether
the focus is on the 'real causes' of the dispute or on its 'subject matter', it will
in each instance have to determine whether or not the facts or considerations
that gave rise to the earlier dispute continued to be central to the later
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dispute.

P 426

It is undisputed that the subject matter or origin of the 2001 dispute, if it was a
new dispute, was the promulgation of Decrees 258 and 259. Decree 258 was
designed to establish a regulatory framework for the permanent protection of
the Pantanos de Villa as an ecological reserve. It authorized the municipal
authorities of Lima to adopt measures necessary to achieve that objective.
Decree 259 ordered the revocation of Claimants' operating license for the
production of pasta and decreed the closing and removal of the factory. The
lengthy preamble to Decree 259 lists the findings in justification of the
decision. The list invokes Lucchetti's failure to comply, since 1997, with the
legal rules applicable the construction of the plant near the Pantanos de Villa,
thus endangering that ecological reserve. . . .
In setting out the administrative, legislative and judicial history of Claimants'
efforts to obtain permission for and to operate their pasta factory in the
vicinity of the environmental reserve of Pantanos de Villa, Decree 259 related
the action it mandated directly to the measures the municipal authorities
took in 1998 in order to force Claimants to comply with the environmental and
zoning requirements applicable to the construction of their pasta factory. It
also focuses on the failure of the municipal authorities to achieve their
objective because of the judgments entered in Claimants' favor in 1998 that
forced them to issue the licenses they had previously denied Claimants.
The reasons for the adoption of Decree 259 were thus directly related to the
considerations that gave rise to the 1997/98 dispute: the municipality's stated
commitment to protect the environmental integrity of the Pantanos de Villa
and its repeated efforts to compel Claimants to comply with the rules and
regulations applicable to the construction of their factory in the vicinity of
that environmental reserve. The subject matter of the earlier dispute thus did
not differ from the municipality's action in 2001 which prompted Claimants to
institute the present proceedings. In that sense, too, the disputes have the
same origin or source: the municipality's desire to ensure that its
environmental policies are complied with and Claimants' efforts to block their
application to the construction and production of the pasta factory. The
Tribunal consequently considers that the present dispute had crystallized by
1998. The adoption of Decrees 258 and 259 and their challenge by Claimants
merely continued the earlier dispute. (38)
12.33 Other tribunals, most of which applied treaties without guiding language similar to
that found in the Chile–Peru BIT, have adopted a more formal approach to defining
'dispute', focusing on the claimant's cause of action. (39) More generally, a number of
panels have concluded that an investment treaty cannot provide jurisdiction over
disputes that arose before entry into force, even where the treaty is silent in that regard.
(40)

12.34 General international law does not prohibit an investment treaty from applying to a
dispute that arises before its entry into force; after all, the state contracting parties are
free to agree whatever terms they choose. Historically, submission agreements have been
P 427 not uncommon, the Algiers Accords (which created the US–Iran Claims Tribunal, and
specifically submitted past disputes to arbitration) being the most prominent modern
example. Thus, Article 28 of the Vienna Convention (dealing with temporal limitations)
focuses on the date of the act under examination, not the timing of the dispute, and it
suggests that in the absence of agreement to the contrary jurisdiction should exist with
respect to a situation that persists after the treaty enters into force.
12.35 This principle appears to be reflected in general international law as noted by the
Permanent Court of International Justice in Mavrommatis:
Finally one last point remains which concerns the question of retrospective
effect raised by His Britannic Majesty's -Agent. If the Court's jurisdiction is
based on Article II of the Mandate, this clause must be applicable to the
dispute, not merely ratione materiae, but also ratione temporis.
It must in the first place be remembered that at the time when the opposing
views of the two Governments took definite shape (April 1924), and at the time
when proceedings were instituted, the Mandate for Palestine was in force. The
Court is of opinion that, in cases of doubt, jurisdiction based on an
international agreement embraces all disputes referred to it after its
establishment. In the present case, this interpretation appears to be
indicated by the terms of Article 26 itself where it is laid down that 'any
dispute whatsoever . . . . which may arise' shall be submitted to the Court. The
reservation made in many arbitration' treaties regarding disputes arising out
of events previous to the conclusion of the treaty seems to prove the necessity
for an explicit limitation of jurisdiction and, consequently, the correctness of
the rule of interpretation enunciated above. The fact of a dispute having
arisen at a given moment between two States is a sufficient basis for
determining whether as regards tests of time, jurisdiction exists, whereas any
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definition of the events leading up to a dispute is in many cases inextricably
bound up with the actual merits of the dispute. (41)

C. Laches and Extinction
12.36 One of the most important differences between municipal and international law is
the absence in the international legal system of any strict period after which claims will
be inadmissible as time-barred. The concept of 'laches', which bars 'stale claims due to
passage of time', (42) takes the place of 'prescription' periods (43) in general
P 428 international law, and it is this rather amorphous and permissive regime that appears
to form the only obstacle to investment treaty claims left long dormant prior to the
initiation of arbitration. When the tribunal in Grand River v. USA held that '[t]he principle
of extinctive prescription (bar of claims by lapse of time) is widely recognized as a
general principle of law constituting part of international law', (44) it was doubtless
referring broadly to the doctrine of laches.
12.37 One prominent commentator described the laches principle as follows:
The doctrine is derived from a particular application of the Latin maxim
vigilantibus non dormientibus aequitas subvenit, translated as 'equity aids the
vigilant, and not those who sleep on their rights,' and may have existed in
early Roman Law. Unlike statutes of limitations, which are legislatively
created and mechanically applied in courts of law, the doctrine of laches
developed as an affirmative defense in courts of equity—historically outside
the statute of limitations' purview. As a result, the doctrinal underpinnings of
the laches principle are not based upon extrajudicially prescribed time limits,
but instead upon a rich history of justice, fairness, and the equitable
balancing of rights. . . .
In public international law, where there is no established, supra-judicial
legislative body to prescribe an international statute of limitations, stale
claims before international tribunals are even more problematic. Judicial and
arbitra tribunals applying international law must look elsewhere for principles
that will allow them to deny claims that are either decades old or patently
unfair to a particular party due to the passage of time. . . . An international
court applying the doctrine could invoke principles of equity and fairness to
expel a stale claim. Yet, an international tribunal's authority to invoke such an
equitable principle as an established 'rule' of international law is hardly a
settled issue, perhaps on account of the doctrine's lethal consequences to a
claim. Moreover, the precise scope of the laches doctrine is an even less
settled question, as its sparse application in international law has been
neither uniform nor consistently reasoned. (45)
12.38 Naturally, the situation is quite different when the applicable investment treaty
includes a specific provision dealing with the extinction of claims, and it is unsurprising
that some states have taken care to incorporate time limitation clauses in their treaties.
P 429 The NAFTA is just one of the many investment treaties (including the majority of
Canadian BITs) that imposes a relatively short (in that case three-year) statute of
limitations. (46)
12.39 Where treaties have not included such limitation periods, tribunals have been
reluctant to dismiss claims on grounds of prescription, particularly when the aggrieved
party has been proactively seeking redress. The tribunal in Wena Hotels v. Egypt found
that the claimant's expropriation claim, brought seven years after the expropriatory act,
was not time-barred, because the claimant had diligently pursued its claim and Egypt
had ample notice of the dispute. (47) The tribunal in Kardassopoulos v. Georgia likewise
found that the investor was not precluded from bringing its claim after a ten-year delay,
because the claimant reasonably believed that a non-litigious solution could be reached
and Georgia received ample notice of the dispute and therefore suffered no prejudice
from the delay. (48)
12.40 The tribunal in H&H v. Egypt extended the pattern established in Wena and
Kardassopoulos, finding that a delay of seven years since the termination of the
claimant's investment did not preclude the claimant from bringing its treaty claim:
The Tribunal is of the view that the burden of proof rests on the Respondent to
establish the existence of a prescription rule. Respondent has not
demonstrated the existence of a prescription rule under the ICSID rules or the
BIT. The Tribunal contends that references to other systems such as NAFTA are
neither relevant nor demonstrative of a trend or so persuasive that the
Tribunal should consider them. (49)
12.41 By distinguishing the case at hand from a dispute under NAFTA, with its three-year
statute of limitations, the H&H tribunal rejected the proposition that claims should be
time-barred based on general equitable considerations that may result from protracted
delay in advancing formal claims in arbitration. Even under NAFTA, the tribunal in UPS v.
Canada noted that a continuing breach could extend the limitations period, (50) setting
an additional obstacle to the affirmative defence that claims should be rejected due to
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P 430 the passage of time (whether by laches or express statute of limitations).

D. Termination and Survival or Sunset Clauses
12.42 In recent years, a number of countries have terminated investment protection
treaties. (51) In light of the European Commission's instructions to EU member states that
they should begin the process of terminating intra-EU BITs, this trend is likely to
continue. (52) This reality underlines an additional temporal issue of vital importance—
the persistence of jurisdiction and substantive rights after a treaty has been brought to
an end.
12.43 Article 42(2) of the Vienna Convention sets out the basic rule for withdrawing from
treaties: 'The termination of a treaty, its denunciation or the withdrawal of a party, may
take place only as a result of the application of the provisions of the treaty or of the
present Convention.' (53) Article 56(1) of the Vienna Convention establishes a rebuttable
presumption against a finding that a treaty has been terminated:
1.

A treaty which contains no provision regarding its termination and which
does not provide for denunciation or withdrawal is not subject to
denunciation or withdrawal unless:
(a)
(b)

it is established that the parties intended to admit the possibility
of denunciation or withdrawal; or
a right of denunciation or withdrawal may be implied by the nature
of the treaty. (54)

12.44 Article 56(2) further provides that, absent express agreement to the contrary,
termination requires advance notice of twelve months. (55)
12.45 The effects of termination are enumerated in Article 70 of the Vienna Convention:
1.

Unless the treaty otherwise provides or the parties otherwise agree, the
termination of a treaty under its provisions or in accordance with the
present Convention:
(a)
(b)

releases the parties from any obligation further to perform the
treaty;
does not affect any right, obligation or legal situation of the parties
created through the execution of the treaty prior to its termination.
(56)
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12.46 However, these baseline rules are largely superseded in the investment treaty
context, since most such instruments include specific provisions governing their own
termination. Conditions that are often stipulated include the procedure for renewing the
effectiveness of the treaty after a given initial period of time, the earliest date when one
of the parties may terminate, the notice period which must precede effective
termination, and the survival of rights and obligations for a particular duration after
termination.
12.47 Clauses governing the post-termination application of the treaty, known as 'sunset'
or 'survival' clauses, have been the subject of attention recently, as a result of the spate
of BIT terminations. Such clauses typically provide that a treaty remains effective for a
certain period of time following termination. For example, Article XII(3) of the US–
Ecuador BIT provides:
With respect to investments made or acquired prior to the date of termination
of this Treaty and to which this Treaty otherwise applies, the provision of all
the other Articles of this Treaty shall thereafter continue to be effective for a
further period of ten years from such a date of termination. (57)
12.48 These almost ubiquitous provisions are intended to mitigate the disruption in
terms of investment flows and conditions that can result from the early termination of an
investment treaty. The Czech Republic has sought to avoid the application of survival
clauses through a two-step process, first agreeing with its counterparties a treaty
amendment to excise the survival clause, and then terminating the BIT by mutual
consent. (58)
12.49 Whether this 'end run' around survival clauses will be effective has not yet been
tested before an arbitral tribunal. It remains to be seen whether contracting states are
capable of entirely eliminating the rights of qualifying investors, who could be
characterized as third-party beneficiaries. (59) Some commentary suggests that investors
may in future insist that the rights conferred under investment treaties are vested, and
P 431 no longer subject to revocation at the will of the contracting states. (60)
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