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Class Outline

• Session #1
• Introduction to FinTech
• Session #2
• Fintech Toolkit: The
Business Model Canvas,
Public Policy, Law &
Regulation
• Session #3
• FinTech Business Models—
Consumer & Small
Business Lending
• Session #4
• Fintech Business Models–
Alternatives to Payday and
Overdraft: Earned/Early
Wage Access

• Session #5
• Fintech Business
Models-- Payments
Innovation
• Session #6
• Fintech Business
Models– Bank Charters
& Fintech Access
• Session #7
• Open Banking in the US
and EU—Approaches
and Outcomes
• Session #8
• The Challenge of Crypto
Regulation in US
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Agenda

• FinTech and Financial Health : FinTech Alternatives to Payday and Overdraft for Low- Income
Working Americans
• Earned Wage Access—A Novel FinTech and the Square Peg Problem
• Other Fintech Solutions: Gusto, Dave, Chime, Current, Brigit
• Brigit Business Model Discussion
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Questions?
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FinTech and Financial Health :
FinTech Alternatives to Payday and
Overdraft for Low- Income Working
Americans
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FinTech Entrepreneurs Find Unserved or Poorly
Served Financial Needs and Develop New or Better
Solutions

Consumer Need

FinTech
Entrepreneurs

FinTech
Solution

They Do This By Devising a Business Model
• Who they serve

• How they make it work

• How they make money doing it

And by Creating
Financial
Products that
Satisfy the Need
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What is the Unserved or
Poorly Served Financial Need
We’re Discussing Today?
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The Need: Help With Liquidity Stress
• More than 50 million Americans in low-income working families are financially stressed.
• Incomes and household wealth have stagnated at the bottom of the economic ladder
• Both income and expense volatility have increased
• The most pressing everyday issue for these Americans is managing cash flow
• They usually have the resources to pay their regular monthly bills but can’t handle
small financial shocks or timing mismatches because they lack the savings buffer the
more affluent take for granted.
• Many low-wage workers also can’t access reasonably priced and structured small loans
• Can’t stretch out larger, non-discretionary outflows—like medical, home repair &
auto expenses--over time.
• Details can be found at
https://www.hks.harvard.edu/centers/mrcbg/publications/awp/awp75
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Today, This Need is Met
Through Short-Term SmallDollar Credit (STSDC)
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Types of Short-Term Small
Dollar Credit (STSDC)
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Payday Loans
• A payday loan is a fee-based cash advance, typically two weeks in term, repaid in a single lump sum
by post-dated check or ACH authorization out of the customer’s next paycheck, or “rolled over” for
an additional fee until a subsequent paycheck.
• Emerged in the 1990s
• 20,000 payday loan storefronts, many online websites
• $38 billion lent annually (counting renewals as new loans) to 19 million payday loan customers who
pay $9 billion per year in payday loan fees
• Payday borrowers typically spend over $520 in fees to repeatedly borrow $375 over several months
• A typical two-week payday loan with a $15 per $100 fee equates to an annual percentage rate (APR)
of almost 400%
• Loss rate of approximately 60% for established payday loan businesses
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Standard Payday Loans
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Auto Title Loans
• A small loan secured by the title to a car, truck, or motorcycle that the borrower already
owns. The lender holds the legal title to the vehicle in exchange for a loan amount. If the
loan is repaid, the title is returned to the borrower. If it is not repaid, the vehicle may be
repossessed and sold.
• 8,000 auto title loan storefronts, many websites
• $1,000 average loan size
• Single payment or short installment term
• $3 billion in fees annually for $2+billion in auto title loans extended to more than 2 million
customers
• Typical APR of 300%
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Pawn Loans
• Small loans collateralized by personal items such as jewelry, watches,
cameras etc.
• $6 billion in revenues annually
• 10,000 pawn stores ¡ $150 average pawn loan size, 1-4-month term, 2025% per month, 15% default rate
• 7.4% of population has used pawn loans
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Bank Deposit Advances
• An advance paid directly into a bank account and repaid in a lump sum
from the customer’s next direct deposit.
• Linked to bank account
• 150% to 450% APR
• $343 median daily balance
• Volumes are low as fewer banks offered product due to regulatory issues
• Recent regulatory “small dollar credit” guidance from regulators has
increased bank involvement (see Appendix)

17

Bank Overdraft Protection 1/2
• A bank charges a fee (typically $35 per occurrence) to cover each incident of nonsufficient funds on each item (check, debit, ACH) drawn against a checking account. Most
banks provide this service to checking customers, but customers must “opt-in” to gain
coverage for non-recurring debit card transactions and ATM withdrawals.
• Bank overdraft protection fees make up over 2/3 total bank deposit account fees,
averaging $250 per year for customers using service
• Forty-Two percent of customers incur over $300 per year in fees
• Eight percent of bank customers incur nearly 75 percent of all bank overdraft protection
fees
• 70% of heavy overdrafters are employed and the average heavy overdrafter paid nearly a
full week’s worth of annual household income in bank overdraft protection fees in the
past year, and most people who expended a week of pay made less than $25,000 annually
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Bank Overdraft Protection 2/2
• Ten percent of millennials overdraft more than 10 times a year
• Banks with over $1 billion in assets charged customers $11.16 billion in bank overdraft
protection fees in 2015, accounting for 8.0% of profits.
• Small banks also offer these products so the banking industry total is considerably larger.
• Total fees typically make up 2% or more of total bank revenue.
• Bank practices frequently maximize incidence of fees in the daily settlement process by
reordering transactions from large to small (thereby triggering an initial overdraft with one of
the larger checks and adding additional fees from the smaller checks rather than paying most
of the small checks before the overdraft occurs), by charging individual fees for each overdraft
and by charging the same fee for all overdrafts regardless of size.
• Put in lending terms, if a bank customer “borrows” $24 through an overdraft for three days
and pays an overdraft fee of $34, the theoretical APR on the “loan” would be 17,000%.
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Drill Down: Overdraft Fees
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Drill Down: Overdraft Fees
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Drill Down: Overdraft Fees
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Questions?
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Creating a Financial Product
to Satisfy the Need: Earned
Wage Access Fintech
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How Does it Work? The Power of the Salary
Link

• The “Salary Link” is an agreement
between the employer, employee
and EWA provider to deduct EWA
advances before they reach the
employee’s bank account
• This largely eliminates repayment
risk
• Another way to think about it?....this
moves EWA to the top of the
employee’s payment prioritization
stack
• Gross Wages, less
• Taxes and Social Security
• EWA
• =Net Wages, less
• Rent
• Groceries
• Credit Cards
29
• Etc etc

Questions?
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The 3-Dimension FinTech Framework
Business

Business
Model
Analysis

Public Policy

Law & Regulation

Economic &
Social Impact
Analysis

Legal &
Regulatory
Analysis
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st
1

Dimension: Business Model Analysis

Business

Public Policy

Law & Regulation

Business
Model
Analysis

Economic &
Social Impact
Analysis

Legal &
Regulatory
Analysis
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Tools for FinTech Business Model Analysis
1B: Supplements

1A: Canvas
The Business Model Canvas
Key Partners

Key Activities

Designed for:

Designed by:

Value Propositions

Key Resources

Customer Relationships

Date:

Version:

Customer Segments

Channels

Cost Structure

Revenue Streams

This work is licensed under the Creative Commons Attribution-Share Alike 3.0 Unported License. To view a copy of this license, visit:
http://creativecommons.org/licenses/by-sa/3.0/ or send a letter to Creative Commons, 171 Second Street, Suite 300, San Francisco, California, 94105, USA.

DesigneD by: Strategyzer AG

strategyzer.com

The makers of Business Model Generation and Strategyzer

Key Product Insights
Customer Segment
Product Function
Product Value Prop
Pricing Structure
Who else pays/subsidizes?
Use of Banking Rails
Product Structure & Behavior
Data/AI

1C: Risks
Financial Services Risks:
Credit risk
Market risk
Operational risk
Liquidity (Funding) risk
Reputational risk
Legal, regulatory & political
risk
Data/AI risk
Systemic risk

TODAY
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The Business Model Canvas
Key Partners

Key Activities

Employers
Payroll Services
Providers
Funding
Provider
EB Consultants
Regulators

Software Design
to Integrate with
Employer Payroll
Systems
Key Resources

Software
Developers
Sales & Marketing

PayActiv in 2021

Designed for:

Designed by:

Value Propositions

Reduce
Employee
Financial Stress,
Turnover and
Absenteeism
Solve my
Liquidity Problem
for Free/Nominal
Fee-Avoid Payday
and Overdraft

Cost Structure

IT Infrastructure
Sales & Marketing
Funding Cost (Interest)

Customer Relationships

Digital and Call
Center for B2C
Personal for
B2B

Date:

Version:

Customer Segments

Employers
Providers of
Payroll Services

Channels

Sales Force B2B
Employer
Channel B2C

Wage Earners
With Liquidity
Needs

Revenue Streams

Fee for Use (up to $5/2wk pay period) if no
DD of paycheck to prepaid PayActiv Card
Interchange on Prepaid Card if DD to Card

This work is licensed under the Creative Commons Attribution-Share Alike 3.0 Unported License. To view a copy of this license, visit:
http://creativecommons.org/licenses/by-sa/3.0/ or send a letter to Creative Commons, 171 Second Street, Suite 300, San Francisco, California, 94105, USA.

DesigneD by: Strategyzer AG
The makers of Business Model Generation and Strategyzer

strategyzer.com
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We’ll Use Only One Supplementary Tool
1B: Supplements

1A: Canvas
The Business Model Canvas
Key Partners

Key Activities

Designed for:

Designed by:

Value Propositions

Key Resources

Cost Structure

Customer Relationships

Date:

Version:

Customer Segments

Channels

Revenue Streams

This work is licensed under the Creative Commons Attribution-Share Alike 3.0 Unported License. To view a copy of this license, visit:
http://creativecommons.org/licenses/by-sa/3.0/ or send a letter to Creative Commons, 171 Second Street, Suite 300, San Francisco, California, 94105, USA.

DesigneD by: Strategyzer AG
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strategyzer.com

Key Product Insights
Customer Segment
Product Function
Product Value Prop
Pricing Structure
Who else pays/subsidizes?
Use of Banking Rails
Product Structure & Behavior
Data/AI

1C: Risks
Financial Services Risks:
Credit risk
Market risk
Operational risk
Liquidity (Funding) risk
Reputational risk
Legal, regulatory & political
risk
Data/AI risk
Systemic risk
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Key Product Level Insights
• Customer Segment
•

Hourly workers

• Product Function
•

Liquidity for timing mismatch

• Product Value Prop
•
•
•

Save money while accessing needed liquidity
No need for payday loan or overdraft
Low or no cost

• Pricing Structure
•
•

Free version when employee uses prepaid card or up to $5 per pay
period when doesn’t
Added financial health benefits

• Who Pays/Subsidizes
•
•

Free version relies on prepaid debit card interchange
Employee pays if no DD to prepaid card (with occasional
employer subsidy)

• Use of Banking Rails
•

Prepaid debit card in free version

• Product Structure & Behavior
•
•
•
•

Very short maturity
Salary Link lessens PayActiv risk significantly
No credit analysis needed—all can use
Structured to avoid rollover risk and high usage charges

• Data/AI
•

Employer data on accrued wages shared with PayActiv
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Financial Services Risks:
Credit risk
Market risk
Operational risk
Liquidity (Funding) risk
Reputational risk
Legal, regulatory and
political risk
Data /AI risk
Systemic risk

Business Model
Analysis 1C: Special
Financial Services
Risks
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PayActiv Risk Canvas
• Credit risk. …L
• Market risk. ...L
• Operational risk. ... H
• Liquidity (Funding) risk. ... M
• Reputational risk. ... H
• Legal, regulatory and political risk. … H
• Data Management/AI Risk. …H
• Systemic risk. ... L
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FinTech Business Model Analysis is Complete
1B: Supplements

1A: Canvas
The Business Model Canvas
Key Partners

Key Activities

Designed for:

Designed by:

Value Propositions

Key Resources

Cost Structure

Customer Relationships

Date:

Version:

Customer Segments

Channels

Revenue Streams
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Key Product Insights
Customer Segment
Product Function
Product Value Prop
Pricing Structure
Who else pays/subsidizes?
Use of Banking Rails
Product Structure & Behavior
Data/AI

1C: Risks
Financial Services Risks:
Credit risk
Market risk
Operational risk
Liquidity (Funding) risk
Reputational risk
Legal, regulatory & political
risk
Data/AI risk
Systemic risk
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Questions?
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Now: Add Second Dimension: Public Policy

+

+
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Public Policy Analysis
42

Utility/Scalability

Policy Screens
for Consumer
FinTech

• Utility: Cost/Avoidance vs. Alternatives
• Delivery at Scale Possible?
Inclusivity/Exclusivity
• Wealth/Income/Race/Ethnicity/Sex/Disability
Alignment Analysis
• The incentives imbedded in a fintech business and/or product
model and consumer interests
Data Utilization
• Source/Privacy/Control
Systemic Impact
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THE POWER OF THE SALARY LINK: ASSESSING THE BENEFITS OF
EMPLOYER-SPONSORED FINTECH LIQUIDITY AND CREDIT SOLUTIONS FOR
LOW-WAGE WORKING AMERICANS AND THEIR EMPLOYERS
THE URBAN INSTITUTE
MAY 30, 2018

https://www.hks.harvard.edu/centers/mrcbg/publications/awp/awp88

Todd h. Baker

Snigdha kumar

MRCBG Senior Fellow

MPP 2018
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POLICY FAILURE
¡ There’s agreement that financial stress is a big problem but no consensus on what to do about it
¡ Policy discussion polarized around “politicized” issues of personal responsibility, income distribution

and fairness that are the most divisive
¡ Consumer advocates say lenders could make reasonably-priced loans to consumers with mixed or

poor credit histories if they worked harder to help their customers succeed
¡ Then press for legal restrictions on payday, auto title and bank overdraft practices

¡ Lenders say that the only way they can broaden the spectrum of borrowers and make a decent

capital return is to charge very high prices, even if those high prices cause more defaults
¡ Argue that regulation will cut off credit access to low-income consumers

¡ Politicians divide along tendentious pro-market or pro-regulation lines
¡ We desperately need a new approach
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WHAT IF THERE’S ANOTHER WAY?

¡ Can The Employer Sponsorship Provide an Answer?
¡

The top ten employers alone employed almost 6 million people in 2016

¡ Stressed Employees Perform Worse & Cost More
¡

Reduced Productivity

¡

Absenteeism

¡

Increased Turnover

¡

Higher Administrative Costs

¡

Increased Medical Costs

¡

Pilferage
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CAN THE FINTECH REVOLUTION HELP?
¡ Hundreds of Companies Providing Mobile and Online Financial Products
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ASSESSING EMPLOYER-SPONSORED FINTECH BENEFITS
¡

We conducted Research on two FinTech companies using employer channel:
¡

PayActiv, which offers an “earned income advance” product for employees of participating employers
¡ Allows employees to access portion of earned salary prior to payday
¡ Currently in Walmart with Even Responsible Finance

¡

SalaryFinance, which provides low-cost, short-medium term installment loans to employees, which are repaid from
payroll
¡ Focus is on debt consolidation
¡ Currently large only in UK, although entering US market through partnership with United Way.

¡

Big addressable market for employer-based FinTech solutions
¡

In 2014, almost 65 million Americans, or a little over 41% of wage earners, worked in jobs paying between $15,000 and
$50,00.0 Over 55 million individuals worked for companies with more than 500 employees (47 million of these worked
for companies with over 1,000 employees)
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PAYACTIV PROVIDES
ACCESS TO EARNED
BUT UNPAID INCOME
TO LOW-INCOME
WORKING
AMERICANS

EMPLOYER-SPONSORED FINTECH BENEFITS—PAYACTIV 2018
¡ PayActiv (reaches over 2.5 million employees in the US, across the 50 states)
¡

A financial wellness service offered standalone, embedded or integrated. Includes earned income availability and multiple cost savings
features for lower income workers

¡

Leverages the typical two-week payroll latency period by advancing earned but unpaid wages between payment dates. All employees are
eligible for the benefit and includes extensive guardrails to help employees maximize savings. No recourse to employee if advance
unrepaid.

¡

PayActiv gains permissioned access to employees’ time and attendance data and applies various algorithms to adjust for schedules, partial
hours, part-time and full-time hours, exempt or salaried status, tips, overtime, etc.

¡

Earned funds can be accessed as cash at any Walmart store, moved to any bank account, any payroll/prepaid card, biller, a Visa prepaid card
issued by PayActiv and if selected, an automated savings account. Additional cost saving wellness services include Uber rides without
having an Uber account and Amazon cash loads for online purchases. Newer services are added regularly.

¡

A flat fee of $5 for biweekly, and $3 for weekly pay period in which the service is used (includes fund access and other wellness services)
¡

The fee is fixed and the employee can access wellness services multiple times in their pay period, up to an aggregate of $500

¡

According to the company, in over 30% of the cases the membership fee is borne or subsidized by the employer

¡

Currently partnering with Walmart as their provider for earned wage access. Over 200K Walmart users access funds every month.

¡

PayActiv is integrated with ADP and is now directly available to over 600,000 businesses through the ADP marketplace.

¡

PayActiv partners include Visa for prepaid, Uber for rides, Walmart Direct2Cash for cash pickup, OnShift and Amazon (not yet announced).
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METHODOLOGY AND FINDINGS
¡ What We Measured
¡ Cost of Products vs. Market Equivalents
¡ Inclusivity of Products vs. Market
¡ Impact on Employers—Used Turnover Rates as Proxy
¡ What We Found
¡ Much Lower Cost for Borrowers
¡ Much Greater Inclusivity for Damaged and Invisible Credit Profiles
¡ Evidence of Potentially Reduced Employee Turnover Costs for Employers—Millions in Cost Reductions
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COST AND INCLUSION VS. MARKET ---PAYACTIV IS FAR LEST
COSTLY AND COMPLETELY INCLUSIVE

¡ Cost of PayActiv: $5 fee (often subsidized) for employee to access $200 earned wages
¡

¡

17% of the cost of Payday loan: $15/$100 advanced for Payday loan=$30 for $200 loan
¡

¡

Employee can access several times without incurring additional fee

Payday borrowers frequently roll over loan for additional and growing fee

14% of cost of single Overdraft: $35 for typical overdraft fee
¡

Usually, several overdraft fees are charged on any day account is overdrawn

¡ Inclusion: all employees are eligible for PayActiv regardless of credit history
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WE MEASURED BENEFIT TO EMPLOYER BY IMPACT ON EMPLOYEE
TURNOVER RATE
¡ High turnover is a problem for large, consumer-facing companies that tend to employ low-wage workers.
¡ Annual turnover rates can be staggering
¡

30% among bank tellers

¡

30-45% among call center employees

¡

100% in fast food/QSR outlets

¡

60-300% in hotels

¡

100% in supermarkets

¡

59% in retail generally

¡ Turnover costs employers:
¡

16 percent of annual salary for high-turnover, low-paying jobs (earning under $30,000 a year). For example, the cost to replace a
$10/hour retail employee (a typical wage at Target or Walmart at the time of the underlying study) would be $3,328

¡

20 percent of annual salary for midrange positions (earning $30,000 to $50,000 a year). For example, the cost to replace a $40k
retail manager would be $8,000
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By giving employees access to
PayActiv product, employers on
an average experienced a

19% reduction
in turnover rates

~90% of PayActiv users are
under 40 years of age and earn
$15/hour or less

CAVEATS

¡ Data on Turnover not statistically dispositive—only an association effect is shown
¡ Other factors could have had greater impact
¡ Data sets had between 9 months and 24 months of data
¡ Impact is likely reduced as loan term lengthens
¡ Further research is needed
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IF VALIDATED BY FURTHER RESEARCH, COULD MEAN $475MM
SAVINGS ANNUALLY FOR A LARGE EMPLOYER LIKE WALMART
Potential Savings for Walmart Using PayActiv
Product
Cost of employee turnover for each low income wage worker ($10/hr.)
Average annual rate of attrition at Walmart

$3328 Per employee
50%

Total number of employees in Walmart

1,500,000 In the US

Total annual attrition at Walmart

750,000

Reduction in attrition rate due to provision of financial wellness product

19% PayActiv number

Total annual attrition after financial wellness product

607,500

Difference in annual attrition

142,500

Total cost saved (142,500 x $3328)

$474,240,000.00 In USD/Year

Savings for Walmart using 19% turnover reduction
through PayActiv could be approximately $475,000,000
annually
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NUMBERS LIKE THESE SHOULD MAKE EMPLOYERS PAY
ATTENTION—AND THEY ARE
Retailer joins financial technology startups Even and PayActiv to
launch industry-first tools for personal money management,
financial planning and on-demand access to earned wages

BENTONVILLE, Ark. — Dec. 13, 2017 — Walmart today announced a suite of new financial wellness services for more than 1.4
million associates nationwide. The new offering was created in collaboration with Silicon Valley-based financial technology
startups Even and PayActiv. Associates will access the tools through the Even app, available for both iOS and Android devices.

A Better Alternative to Payday Loans
Using a ‘salary link,’ employers can help low-income workers
get access to credit.
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Questions?
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Now: Add Third Dimension: Law and
Regulation

+

+
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Legal and Regulatory
Analysis
60

Today’s Story: Novel FinTech and the Square
Peg Problem in Earned Wage Access
• What is Earned Wage Early Access?
• Is it “Lending”?
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Assess How Many Ways PayActiv is Regulated
Directly and Indirectly?

?
62

Identify and Assess Laws Applicable to
PayActiv
Federal Laws

•x
•x
•x

?

State Laws

•x
•x
•x

We don’t really know what the PayActiv
product “is” from a legal standpoint…
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Banking
Regulation

•
•
•
•

Fed
OCC
FDIC
State

• Bank Holding
Company/Volker
• Bank Service Provider
Oversight
• Use of Partner Bank for
Lending, Deposits or
Payments

Securities or
Commodities
Regulation

• SEC
• CFTC
• State

Does fintech’s provision or use of
banking services bring regulation? If so,
how and from what agency?

• Is it a Security?
• Registrable or Exempt
• Broker Dealer, Investment
Company, Exchange
• Is it a Commodities
Derivative?
• Commodities Exchange

State
Activities
Regulation

• State

Does fintech create, or facilitate holding
or trading in, securities or commodities
derivatives? If so, how?

• Lender Licensing
• Usury
• Money
Transmission
• Privacy

Federal
Activities
Regulation
• CFPB
• FTC

Are fintech’s products or activities
subject to specific state financial and
consumer protection laws?

• TILA, ECOA.
EFTA, FCRA
• BSA/AML
• Privacy

Are fintech’s products/activities
subject to specific federal financial
and consumer protection laws?

Our Class
Metaphor is
“Square Pegs in
Round Holes”
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Let’s Look at Another Similar Company for
Contrast
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Earnin’ Also Offers Earned Wage Early Access
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Earnin is a B2C Model, Unlike PayActiv
•
•

PayActiv Operates B2B2C—Through Employer
Earnin’ Operates B2C—No Employer Relationship
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Earnin’ at a Glance
Withdrawal limit

$100 to $500 per pay period.

Fees

$0; optional "tip" up to $14.

Time to receive funds

Same day to next day.

Requirements

•Hourly, salaried or on-demand
job.
•Get paid by direct deposit.
•Provide access to the checking
account to which your paycheck
is directly deposited, and
connect the account to receive
your cash out.
•Upload a timesheet or turn on
location services to let the app
know you went to work.
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Earnin’ Uses Voluntary Tip Structure
Does Earnin charge fees or interest?

Katherine
8 months ago
Updated

Follow

Nope. We're community-supported, so we don't charge interest or fees. We believe money should work better for
everyone.
Instead of charging fees or interest, we depend on our community to support us by tipping what they think is fair when
they use the app.
Giving tips isn't required. Sometimes things are going your way and you can afford to tip, sometimes you’re the one
going through a rough patch. Help when you can, accept help when you can’t. We’ve got each other’s back.
If you like what we’re doing, join the community, cash out, and help support the payday revolution!
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The Business Model Canvas
Key Partners

Key Activities

Lending Platform
Design

Funding
Providers
Regulators?

Credit and
Marketing
Modeling

Earnin’

Designed for:

Designed by:

Value Propositions

Customer Relationships

Digital App,
Online and
Call Center

Solve my
Liquidity Problem

Key Resources

IT Infrastructure
Funding Costs (interest)
Sales & Marketing
Referral Fees

Version:

Customer Segments

Wage Earners
With Liquidity
Needs

Channels

Software
Developers
Credit Modelers
Sales & Marketing
Cost Structure

Date:

Social Media
and (DM?)
Customer
Referrals
Revenue Streams

“Tip” from Customer
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Earnin Risk Canvas
• Credit risk. … H
• Market risk. ... M
• Operational risk. ... H
• Liquidity (Funding) risk. ... H
• Reputational risk. ... H
• Legal, regulatory and political risk. … VH
• Data Management/AI Risk. …H
• Systemic risk. ...L
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Questions?
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Most Legal/Regulatory Issues for PayActiv
(and Sometimes Earnin’) Appear Manageable
• Wage and Hour Laws—Deduction or Assignment of Wages
• Possibly illegal in some states but only for loans?
• “Company Store” concern behind issue
• Probably ok with workarounds

• Tax Witholding on Payroll Deductions
• Not a problem

• Is it a Money Service Business for BSA/AML Purposes?
• Prepaid access to wages have a qualified exclusion

• Is it a Money Transmitter for State Law Purposes?
• Reg E Compliance
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But One Big Issue for Both: Is it a Loan or
Extension of Credit?
If it is a Loan/Extension of Consumer Credit, Big Problems for Business
Models
•
•
•
•
•
•

TILA
ECOA
EFTA (specifically re pre-authorized debit transfers)
State Lender Licensing Laws
State Usury Laws
State Anti-Payday Loan Laws
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TILA, ECOA and EFTA

“No person may condition the extension of credit to a
consumer on such consumer’s repayment by means of
76
preauthorized [Electronic Funds Transfers]…”

New York Bans Payday Loans
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NY—Usury Limit Plus Anti-Payday Law
• Charging a rate of interest in excess of 16 percent per annum for
loans less than $250,000 is illegal and constitutes civil usury.
• Charging interest on a loan in excess of 25 percent per annum is
criminal usury in the second degree, a class E felony.
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Comparing PayActiv and Earnin’ in 2019
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PayActiv vs. Earnin’-- Data Access
PayActiv

Earnin’

• B2B2C
• Employer/Employee-Permissioned Access to
Earnings Data In T&A System

• B2C
• Consumer Provides Access to Bank Account
for Financial Data, Pay Confirmation and
Direct Debit Payment and Advance
Repayment
• Consumer Adds Wage Data
•
•
•
•
•

Timesheets Photo
On-demand workers Trips Summary Photo
GPS Tracking for Hourly Workers (!)
3rd Party Timesheet Partners
Employee Connection to T&A System

• Consumer Must Direct Deposit Earnings to
Bank Account and Authorize Direct Debit
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PayActiv vs. Earnin’-- Credit Analysis
PayActiv

Earnin’

• None

• Uses Bank Account Data and
Timesheet/Location Data to
Assess Repayment Risk
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PayActiv vs. Earnin’-- Advances
PayActiv

Earnin’

• PayActiv Algorithm Calculates
Available for Access
• Bank Account Not Required
• Funds Transferred to Employee

• Earnin’ Algorithm Calculates
Amount Earnin’ Will Provide
• Bank Account Required
• Funds Transferred to Linked
Bank Account with Direct Debit
Enabled

•
•
•
•
•

Bank Account
Prepaid Card
PayActiv Visa Prepaid Card
Walmart Cash
Savings Account
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PayActiv vs. Earnin’-- Repayment
PayActiv

Earnin’

• Employer Deducts Early Access
Payments from Next Paycheck
and Sends to PayActiv
• Money Will Always be Available
to Repay Advance
• No recourse if money isn’t there
for any reason

• Earnin’ Direct Debits Repayment
from Linked Bank Account
• If Money’s Not There? Loss
• No recourse

Can there be an extension of credit if there is no recourse?
83

PayActiv vs. Earnin’– Cost to Consumer (2019)
PayActiv

Earnin’

• $5 for all services in any month
service is used

• Tip from $0 to (now) $14

• Sometimes subsidized in whole or
part by employer
• Includes Bill Pay, Financial Advice, Rx
Discounts, Savings Account Tool

• $5 translates into APR (not the best
measure) between 26% to 130%
depending on amount received
and time period to repayment

• Previously tips uncapped

• $14 translates into APR between
73% and 365% depending upon
amount received and time period
to repayment
• Earnin’ allows more than one tip
for multiple advances which could
lead to much higher APRs
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Verdict on PayActiv?
• PayActiv works through employers exclusively as a bundled employee
benefit
• It does no credit underwriting
• It is repaid by employer through payroll deduction
• It facilitates early access and other employee benefits for a fixed fee
regardless of amount advanced
• No recourse
• Strong argument that it is not an extension of credit or loan
• PayActiv has been actively working with state and federal regulators
to clarify its status
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Verdict on Earnin’?
• Earnin’ is taking some credit risk, which smells like a loan

• Customer can cancel auto debit or close account after advance to avoid repayment
• Earnin’ is doing underwriting to assess income

• It looks a lot like a payday loan in practice

• Short-term advance backed by ability to withdraw funds from checking account
• Auto debit is like cashing a post dated check

•
•
•
•

But it doesn’t “roll over” as a payday loan can
And there is no recourse if advance not repaid
The “tip” approach is untested--may not be a finance charge under TILA if truly voluntary
But there are other issues with the “tip”

• Isn’t a “suggested” tip close to the line?
• The App algorithm apparently favors big tippers…. users who don’t leave a tip appear to have their
credit restricted

• A closer question than PayActiv, but still likely not a loan
86

A payday lender in disguise? New York investigates the Earnin app
By
•

Penny Crosman

•

April 03 2019, 9:03pm EDT

…[S]ome other apps are copying [PayActiv and others’] style while using a more traditional payday-loan That's what happened to Earnin, which is often
referred to and bills itself as an early wage access provider, which give employees access to their paychecks before they are deposited. The New York
State Department of Financial Services launched an investigation of the firm over concerns it may be skirting state lending laws by, among other things,
requiring tips from users in lieu of disclosing fees…..

Popular cash advance app Earnin operating in payday
loan ‘gray area,’ critics claim
By Kevin Dugan
March 21, 2019 | 10:05pm | Updated

EXCLUSIVE

Cash-advance app Earnin gets
subpoenaed by NY regulator: source
By Kevin Dugan
March 28, 2019 | 4:09pm |

Updated

“A loan is a loan,” said Aaron Klein, a fellow at the Brookings Institution. “You can’t disguise an interest
payment origination fee as a tip to get around usury caps.”
“Earnin is not in the same category as PayActiv, DailyPay and FlexWage,” said Lauren Saunders, associate director
of the National Consumer Law Center. “True early wage access providers are companies that have agreements
with the employer and are integrated with payroll and are not making loans and seeking repayment from the
customer. Earnin seems to be trying to look like they’re giving you your pay, but they have no relationship with
the employer and in my mind it’s a payday loan.”

What’s Going On Here?
• New Fintech Product
• Doesn’t Fit into Existing Law or Designed to Evade it
• Legislatures Slow to React
• Tortured Attempt by Regulators to Make Existing Law Fit
to Gain Oversight/Control
• Necessary Effort to Protect Consumers or example of
“hard cases make bad law”?
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State
Legislative
Responses
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Federal Developments: TILA Issues with EWA
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Why is TILA an Issue for EWA?
• A very short repayment period for “credit” can turn a very small fee
into a very large ”Annual Percentage Rate”
• Arguably this makes APR disclosure useless but scary for employers
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What to Do? CFPB CAS Policy
• The CFPB Compliance Assistance Sandbox (CAS) Policy enables testing
of a financial product or service where there is regulatory uncertainty.
After the Bureau evaluates the product or service for compliance with
relevant law, an approved applicant that complies in good faith with
the terms of the approval will have a “safe harbor” from liability for
specified conduct during the testing period. Approvals under the CAS
Policy will provide protection from liability under the Truth in Lending
Act, the Electronic Fund Transfer Act, or the Equal Credit Opportunity
Act.
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PayActiv CFPB Sandbox Letter 12/20
• Payactiv seeks confirmation that the Payactiv EWA Program does not
involve the offering or extension of “credit” as defined by section
1026.2(a)(14) of Regulation Z.
• The Bureau confirms that credit is not offered or extended in the
particular circumstances described by Payactiv.
• Note that PayActiv changed its product pricing structure to get this
letter
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CFPB Sandbox Letter Facts1/2
This Approval Order applies to the following described aspects of the product or service (collectively, the Payactiv EWA Program), as
represented by Payactiv in its Application:
1.

Payactiv contracts with employers to offer and provide to the employer’s employees a suite of financial services, including employeerequested transfers of wages that an employee has already earned (Payactiv EWA Transactions).

2.

The amount of each Payactiv EWA Transaction does not exceed the accrued cash value of the wages the employee has earned up to the date
and time of the transaction. Payactiv obtains timely information from the employer regarding hours worked and the employee’s applicable
wage to determine this amount. Payactiv does not rely upon information provided by the employee, or on estimates or predictions of hours
worked or hourly wage rates. Payactiv further limits the available amount of Payactiv EWA . Transactions by capping them at no more than
60% of the accrued cash value of the earned wages. The “accrued cash value of the earned wages” are wages that the employee is entitled to
receive under State law in the event of separation from the employer for work performed for the employer, but for which the employee has
yet to be paid.

3.

Employees may choose to access EWA funds using one of the following models:
(i) Payactiv Access Freedom, which provides free access to employees who arrange to direct deposit their paycheck to an account as defined
under Regulation E that is managed, issued, or otherwise facilitated by Payactiv (Payactiv Account); and
(ii) Payactiv Access Choice, which charges a non-recurring $1 fee to employees without a Payactiv Account for access to an unlimited
number of Payactiv EWA Transactions during a one-day access window—under this model, Payactiv caps the fees at $3 for a one-week pay
period or $5 for a bi-weekly pay period in the event an employee accesses EWA funds on multiple days during a single pay period.

• Under either model, Payactiv delivers EWA funds to an account of the employee’s choice (which may be the Payactiv Account), and Payactiv
does not charge additional fees for the delivery of EWA funds to that account. The employee is not required to make any other payment,
voluntary or otherwise, to access EWA funds or use the Payactiv EWA Program, and Payactiv does not solicit or accept tips or any other
payments from the employee. Payactiv does not charge fees to open the Payactiv Account. In addition, the prepaid and payroll cards
associated with the Payactiv Account are issued on a major network brand that permits use at multiple, unaffiliated merchants; the Payactiv
Account does not charge fees for use of an associated card to buy goods or services at merchants that accept the associated card; the Payactiv
Account does not impose any periodic fees; and the Payactiv Account does not charge fees to withdraw cash from in-network ATMs, which94

CFPB Sandbox Letter Facts 2/2
• 4. Payactiv recovers the amount of each Payactiv EWA Transaction only through an employer-facilitated
payroll deduction from the employee’s next paycheck In the event of a failed or partial payroll deduction,
Payactiv may re-present the deduction in the two subsequent paychecks. Payactiv permits an employee to
request cancellation of Payactiv’s re-presentment of failed deductions for free.
• 5. In the event of a failed or partial payroll deduction, Payactiv retains no legal or contractual claim or
remedy, direct or indirect, against the employee, although Payactiv may refrain from offering the employee
additional EWA transactions or impose other limits on the employee’s ability to access EWA funds.
• 6. Payactiv warrants to the employee as part of the contract between the parties that it:

• a. Will not require the employee to pay any charges or fees in connection with a Payactiv EWA Transaction, other than the $1
fee under the Payactiv Access Choice model, as described in paragraph 3 above;
• b. Has no legal or contractual claim or remedy, direct or indirect, against the employee in the event the payroll deduction is
insufficient to cover the full amount of a Payactiv EWA Transaction, including no right to take payment from any consumer
account; and
• c. Will not engage in any debt collection activities related to a Payactiv EWA Transaction, place a Payactiv EWA Transaction
amount as a debt with or sell it to a third party, or report to a consumer reporting agency concerning a Payactiv EWA
Transaction.

• 7. Payactiv does not directly or indirectly assess the credit risk of individual employees, including through
obtaining and reviewing credit reports or credit scores about the individual employees.
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CFPB PayActiv Analysis
• Third, the totality of circumstances of the Payactiv EWA Program demonstrates that it differs in kind from products the Bureau
would generally consider to be credit. Courts tend to agree that a transaction’s substance, not its form, controls whether it
qualifies as TILA “credit,” and they generally undertake fact-specific inquiries and weigh multiple factors when analyzing the true
nature of a transaction. The Bureau notes that features often found in credit transactions are absent from the Payactiv EWA
Program. Unlike many credit transactions, for instance: Payactiv has no rights, including a contractual claim or remedy, direct or
indirect, against the employee in the event a payroll deduction is insufficient to cover amounts corresponding to a Payactiv EWA
Transaction. Payactiv also will not, with regard to any such transaction, engage in debt collection activities, report to consumer
reporting agencies, or sell or place the transaction as a debt with any third party. Employees have no obligation to make any
payments directly or indirectly to Payactiv at any time. This is true even if, for instance, an employer goes bankrupt before
attempting a payroll deduction.
• Payactiv charges, at most, a non-recurring $1 fee to obtain one day of access to Payactiv EWA Transactions and otherwise does not
charge employees to participate in the Payactiv EWA Program, open a Payactiv Account, transfer EWA funds to the Payactiv
Account (or to employee’s choice of account), or use an associated card issued on a major network to buy goods or services at the
multiple merchants that accept the card. And the Payactiv Account and any associated card do not impose any periodic fees, and
otherwise allow employees reasonable use of the account at no charge.
• No interest or other fees are charged against a Payactiv EWA Transaction, ensuring that the amount Payactiv is entitled to recover
does not “increase with the passage of time, another characteristic of a loan.” The absence of interest and fees other than the
non-recurring $1 fee demonstrates that Payactiv is not taking on the type of credit risk characteristic of a typical credit transaction.
• There are no late fees or prepayment penalties associated with a Payactiv EWA Transaction.
• Payactiv does not take any payment authorization from employees, such as a check, ACH, or debit card authorization.
• Payactiv does not pull credit reports or credit scores on individual employees or otherwise assess their credit risk.
• Payactiv does not report information concerning Payactiv EWA Transactions to consumer reporting agencies.
• Payactiv does not engage in debt collection activities related to Payactiv EWA Transactions or place such amounts as debt with, or
sell such amounts to, any third party.
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Takeway #1: Proactive engagement with regulators
in “empty spaces” of fintech regulation can pay big
dividends
• Corporate customers were concerned about “empty space” risk
• PayActiv changed how its product worked to gain CFPB no-action
relief
• Tweaked fee structure

• That allowed it to claim that its
product is “CFPB Approved”:
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Takeway #2--Don’t do anything stupid like claiming
that your product is “CFPB Approved”
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Recent State
Law
Developments
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Recent State
Law
Developments

100

Recent State
Law
Developments
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CA DFPI and EWA

102

California DFPI
and PayActiv
“Nothing in this Memorandum shall prevent the
Department from asserting at any time in the
future that the EWA product offered by
Company to California consumers requires
licensure or registration with the Department
under any law under the Department’s
jurisdiction. Nothing in this Memorandum shall
be interpreted as the Department’s approval of
Company’s business model or conclusion that
the model complies with state or federal law.
Nothing in this Memorandum shall be
interpreted to restrict the Department from
asserting any provision of law including the
CCFPL. “
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CA DFPI MOU with PayActiv
• “On January 1, 2021, the California Consumer Financial Protection Law (CCFPL), Financial Code section 90000, et seq. became
effective. The CCFPL provides the Department with authority to regulate and investigate certain consumer financial providers such
as the Company. Company offers a consumer financial product or service through its on-demand pay product as defined in the
CCFPL and thus is a "covered person" as defined in Financial Code section 90005(f).”
• “The Department acknowledges that Company has been and intends to continue doing business in the State of California. The
Department desires to obtain regular reports concerning Company's business activities in California to allow it to evaluate the
benefits and risks, if any, that Company and the EWA product pose to California consumers, whether the Company's EWA product
is a loan, and whether the product subjects Company to the California Financing Law or any other provision of California law.“
• “Beginning on April 1, 2021, Company agrees to provide the following information and data to the Department, to the extent such
data exists, is available to Company, and the Company is not restricted from disclosing it, relating to the previous calendar quarter,
on a quarterly and confidential basis and in a form and manner reasonably acceptable to the Department including, as
applicable:…..”
• “Company agrees to the following best practices with regard to its EWA product:
a.

b.
c.
d.
e.
f.
g.

Company shall not make the offering of its financial products, either in the amount of EWA offered or suite of products offered, contingent
on any tips the consumer choses to make or does not make.
Comply with the TILA, if applicable.
In accordance with EFTA, the CCFPL and applicable law, disclose all electronic fund transfers, deductions, fees and charges on a per
transaction basis before the consumer authorizes the transaction.
Limit cost of EWA in a one week pay period to $3 and in a two week or bi-monthly pay period to $5.
Disclose any other potential fees that may be assessed to consumers to the consumer before advancing the funds, regardless of whether
such fees are a condition of accessing the EWA payment.
If applicable, notify consumer before EWA is offered, that in the event of lack of adequate funds to repay the EWA in the consumer’s
account at the time of repayment, consumer's financial institution may assess the consumer overdraft charge(s).
The funds paid to the consumer shall not be greater than 60% of the consumer's gross pay as reported to Company. “
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Surprise!! Earnin signed one too..
Company agrees to the following best practices with regard to its advance pay product:
a.
If consumer “tips” are part of the advance pay model, that company shall not make the offering of its
financial products, either in the amount of advance pay offered or suite of products offered, contingent
on any tips the consumer chooses to make or does not make.
b. Comply with the TILA, if applicable.
c.
Disclose the APR, if any, calculated pursuant to TILA methodology, on the advance pay to the consumer
before advancing the funds.
d. Limiting APR calculated pursuant to TILA methodology to 36% on the advance of funds.
e.
Disclose any potential fees that may be assessed to consumers to the consumer before advancing the
funds, regardless of whether such fees are a condition of accessing the advance pay.
f.
Disclose to the consumer before the advance pay is offered, that in the event of lack of adequate funds to
repay the advance in the consumer’s account at the time of repayment, consumer’s financial institution
may assess the consumer overdraft charge(s).
g.
The funds advanced to the consumer shall not be greater than the consumer’s next anticipated paycheck.
h. h. Allow consumer to delay EFT transfer up to 30 days for repayment to Company.
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Takeway
• Proactive engagement with regulators in “empty spaces” of fintech
regulation can pay big dividends:
• PayActiv wanted to be registered and regulated, but not as a “lender.”
• CFPB letter strengthened its hand in discussions with the DFPI:
• “The California Department of Financial Protection and Innovation (DFPI)
today entered into a Memorandum of Understanding (MOU) with Payactiv
that establishes industry-best practices and enables the Department to
understand the benefits that Payactiv’s market-leading earned wage access
(EWA) solution offers to California consumers.”
• Prediction: formal regulation by DFPI some day soon but minimal impact
• (BUT: Don’t tick off your regulator by over-selling regulatory action)
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New Entrant Gusto Makes EWA Part of Payroll
Service

107

Using Product Structure as Competitive Tool?
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What if I Call My Free EWA Product a Loan?
• Gusto thought that by
structuring its product as
a loan and registering as
a lender, but not charging
interest, it could deal
with required disclosures
easily and gain an
advantage over “empty”
space competitors
• Recent EWA
developments cast doubt
on that strategy

109

EWA
Expands
2021
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Questions?
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Other Fintech Solutions: Dave, Chime, Current
Clair, Brigit

112

Liquidity Feature Now Table Stakes for
Challenger Banks—e.g.,
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All of These Solutions Have Similar Issues But
Each Has a Slightly Different Business Model
•
•
•
•
•

Dave and Earnin’ Use Tip Model
Dave Conditions Size of Advance on Direct Deposit
Clair Requires EWA Users to get Salary on Clair Card
Chime Provides No Fee $100 Overdrafts to DD Customers
Brigit Follows a Subscription Model

• Look for the Source of Revenue…interchange? Instant ACH fees?
Subscription?
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Other
Fintech
Solutions:
Brigit
Other Fintech Solutions: Brigit

Brigit

116

Guest Speaker—Fara Remtulla, COO of Brigit

•

Fara Remtulla is the COO of Brigit. She is a financial services practitioner with exceptional
digital, strategy and customer experience skills teamed with a solid analytical tool kit. She
has global experience with top tier institutions across North America and the Middle East,
in Corporate, Investment and Retail Banking and a track record of execution and delivery in
new market entry, acquisitions and divestitures, and business development.
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Brigit
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Brigit
• Our values
• We’re dedicated to just one thing: Your financial wellness. So we make sure
we always meet three key standards.
• Easy to use. Finance is complicated enough. Our products are designed
to not only be fast and simple, but actually reduce stress.
• Transparent. When it comes to finances, nobody likes surprises. With
Brigit, there are no hidden costs, ever. Ever.
• Fair. That means putting the success of our members first. You’ll never
be penalized for needing more help — or needing it ASAP.
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Brigit
• We built Brigit for you.
• Americans like you can spend up to $825 a year on overdraft fees alone — that’s $825
that could be spent on rent, groceries, or saving for the future. Yet these fees always
come at the worst time. You need cash to fix a flat tire. Your daughter gets sick and needs
to see a doctor. The holidays are coming up and you want to do something special.
• That’s where we come in. With products that are both simple to use and radically
transparent, we help you relieve stress today, start saving for tomorrow, and permanently
transform your financial future.
• We wanted to start with one of the most stressful financial topics: How to bridge a short
term gap, without having to pay unreasonable fees. Banks and lenders win when you lose,
when all of a sudden you need extra cash. We don’t think that’s right. With personalized
tools and alerts, we help you make smart decisions to keep your balance positive. And if
you still need cash to cover a gap, you get it at no added cost — plus the flexibility to pay
it back when you can.
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Brigit
Overview
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Brigit Cost
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More on
Brigit
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More on
Brigit
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More on
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More on
Brigit
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Brigit Impact
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FinTech Analysis in a Nutshell
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Business Model Canvas

The Business Model Canvas
Key Partners

Key Activities

Plaid for Deposit
Connection and
Data
Funders for
Advances (CIM)
Regulators
ID Theft Insurer
Credit Monitoring
Partner?

In house software
platform development
and maintaining stable
connections to banking
rails
Marketing

Designed for:

Brigit

Value Propositions

Designed by:

Date:

Customer Relationships

Customer Segments

Automated/Digital

Help you spend wisely,
avoid unfair fees, and
start saving more.

Version:

Trust associated with
Bank credentials

Liquidity- challenged
Consumers looking for help
with finances

Avoid Overdrafts
--Risk reduction
--Cost avoidance

Key Resources

Channels

Intellectual capital
in software and
operations

Digital mobile and
desktop app
Email and Chat/no
Phone

Financial funding for
advances (CIM
Social Impact Fund)
Cost Structure

Platform Dev and Maintenance
Credit losses
Revenue Sharing
Marketing

Revenue Streams

Freemium structure but little value in free product
$9.99/mo for Instant Deposit, Auto Advance, Credit
Monitoring, Identity Theft
Revenue Sharing?
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We’ll Use Only One Supplementary Tool
1B: Supplements

1A: Canvas
The Business Model Canvas
Key Partners

Key Activities

Designed for:

Designed by:

Value Propositions

Key Resources

Cost Structure

Customer Relationships

Date:

Version:

Customer Segments

Channels

Revenue Streams
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Key Product Insights
Customer Segment
Product Function
Product Value Prop
Pricing Structure
Who else pays/subsidizes?
Use of Banking Rails
Product Structure & Behavior
Data/AI

1C: Risks
Financial Services Risks:
Credit risk
Market risk
Operational risk
Liquidity (Funding) risk
Reputational risk
Legal, regulatory & political
risk
Data/AI risk
Systemic risk
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Key Product Level Insights
• Customer Segment
• Product Function

• Who Pays/Subsidizes
• Use of Banking Rails
• Product Structure & Behavior

• Product Value Prop

• Data/AI

• Pricing Structure
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Brigit Risk Canvas
• Credit risk. …
• Market risk. ...
• Operational risk. ...
• Liquidity (Funding) risk. ...
• Reputational risk. ...
• Legal, regulatory and political risk. …
• Data Management/AI Risk. …
• Systemic risk. ...
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Utility/Scalability

Policy Screens
for Consumer
FinTech

• Utility: Cost/Avoidance vs. Alternatives
• Delivery at Scale Possible?
Inclusivity/Exclusivity
• Wealth/Income/Race/Ethnicity/Sex/Disability
Alignment Analysis
• The incentives imbedded in a fintech business and/or product
model and consumer interests
Data Utilization
• Source/Privacy/Control
Systemic Impact
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Assess How Many Ways Brigit is Regulated Directly
and Indirectly?
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Banking
Regulation

•
•
•
•

Fed
OCC
FDIC
State

• Bank Holding
Company/Volker
• Bank Service Provider
Oversight
• Use of Partner Bank for
Lending, Deposits or
Payments

Securities or
Commodities
Regulation

• SEC
• CFTC
• State

Does fintech’s provision or use of
banking services bring regulation? If so,
how and from what agency?

• Is it a Security?
• Registrable or Exempt
• Broker Dealer, Investment
Company, Exchange
• Is it a Commodities
Derivative?
• Commodities Exchange

State
Activities
Regulation

• State

Does fintech create, or facilitate holding
or trading in, securities or commodities
derivatives? If so, how?

• Lender Licensing
• Usury
• Money
Transmission
• Privacy

Federal
Activities
Regulation
• CFPB
• FTC

Are fintech’s products or activities
subject to specific state financial and
consumer protection laws?

• TILA, ECOA.
EFTA, FCRA
• BSA/AML
• Privacy

Are fintech’s products/activities
subject to specific federal financial
and consumer protection laws?

Identify and Assess Laws Applicable to Brigit
Federal Laws

State Laws

•x
•x
•x

•x
•x
•x
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Questions?

148

Appendix
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US Regulatory Responses
150

State Regulatory Structure

151

Rates

152

CFPB Research

153

CFPB Payday Rule as Initially Adopted
154

CFPB Payday Rule as Initially Adopted
• Full-payment test: Lenders are required to determine whether the borrower can afford the loan payments and
still meet basic living expenses and major financial obligations.
• For payday and auto title loans that are due in one lump sum, full payment means being able to afford to pay
the total loan amount, plus fees and finance charges within two weeks or a month. For longer-term loans with
a balloon payment, full payment means being able to afford the payments in the month with the highest total
payments on the loan.
• The rule also caps the number of loans that can be made in quick succession at three.
• Principal-payoff option for certain short-term loans: Consumers may take out a short-term loan of up to $500
without the full-payment test if it is structured to allow the borrower to get out of debt more gradually. Under
this option, consumers may take out one loan that meets the restrictions and pay it off in full.
• For those needing more time to repay, lenders may offer up to two extensions, but only if the borrower pays off
at least one-third of the original principal each time.
• To prevent debt traps, these loans cannot be offered to borrowers with recent or outstanding short-term or
balloon-payment loans. Further, lenders cannot make more than three such loans in quick succession, and
they cannot make loans under this option if the consumer has already had more than six short-term loans or
been in debt on short-term loans for more than 90 days over a rolling 12-month period.
• The principal-payoff option is not available for loans for which the lender takes an auto title as collateral.
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CFPB Payday Rule as Initially Adopted
• Less risky loan options: Loans that pose less risk to consumers do not require the full-payment test or the principalpayoff option. This includes loans made by a lender who makes 2,500 or fewer covered short-term or balloon-payment
loans per year and derives no more than 10 percent of its revenue from such loans.These are usually small personal
loans made by community banks or credit unions to existing customers or members.
• In addition, the rule does not cover loans that generally meet the parameters of “payday alternative loans” authorized
by the National Credit Union Administration. These are low-cost loans which cannot have a balloon payment with strict
limitations on the number of loans that can be made over six months. The rule also excludes from coverage certain nocost advances and advances of earned wages made under wage-advance programs offered by employers or their
business partners.
• Debit attempt cutoff: The rule also includes a debit attempt cutoff that applies to short-term loans, balloon-payment
loans, and longer-term loans with an annual percentage rate over 36 percent that includes authorization for the lender
to access the borrower’s checking or prepaid account. After two straight unsuccessful attempts, the lender cannot
debit the account again unless the lender gets a new authorization from the borrower.
• The lender must give consumers written notice before making a debit attempt at an irregular interval or amount. These
protections will give consumers a chance to dispute any unauthorized or erroneous debit attempts, and to arrange to
cover unanticipated payments that are due. This should mean fewer consumers being debited for payments they did not
authorize or anticipate, or being charged multiplying fees for returned payments and insufficient funds.
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“Revised” Payday Rule
• The July 2020 amendment to the rule
rescinds the following:
• Requirement for a lender to determine a
borrower’s ability to repay before making
a covered loan;
• Underwriting requirements for making
the ability-to-repay determination; and
• Some recordkeeping and reporting
requirements
• The CFPB Payday Rule’s provisions relating
to payment withdrawal restrictions, notice
requirements, and related recordkeeping
requirements for covered short-term loans,
covered longer-term balloon payment loans,
and covered longer-term loans were not
changed by the July final rule.
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Reversal Again?
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Wait, Aren’t
Overdrafts
a Form of
Credit?
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There are Fintechs Doing High-Cost
Installment Loans with APRs above 100%
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Fintech OppLoans
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Fintech Elevate
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OppLoans
and Banks
• FinWise Bank is
earning at least
60% interest on
the loans it holds
made through
OppLoans
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